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17 Novenber 1997

Re: NEPA Technical Inquiry 0189 - Result of NHPA Finding of Adverse
Ef fect on Environnmental Assessnent

Dear NEPA Call-In User:

This letter is in response to your Cctober 31, 1997, inquiry to NEPA
Call-1n concerning an Environmental Assessnment GSA has prepared on a
build-to-suit |lease. You stated that the proposed building site
contains a historic building, and that GSA plans to nove the building to
anot her site which is in an historic part of town. GSA is also
conducting a Section 106 review in accordance with the National Historic
Preservation Act (NHPA). Specifically, you wanted to know if the
Section 106 review finds that noving the historic building will be an
adverse effect under the NHPA, can GSA still issue a Finding of No
Significant |npact (FONSI) under the National Environnental Policy Act
(NEPA)? In a followup phone call you stated that GSA has al so
considered other alternatives, including building on a different site,
but moving the building is considered to be the "best"” alternative of
those that have been considered for this proposed action. This
Technical Inquiry is pending approval of our QA/QC Section and the GSA.
A Final Technical Inquiry will be mailed to you.

SUMMARY OF FI NDI NGS

NEPA Cal | -1 n found that a Menorandum of Agreement (MOA) under Section
106 of the NHPA can be used as the basis for a mtigated FONSI. Counci
on Environmental Quality (CEQ guidance and the PBS NEPA Desk Guide

di scuss when use of a mitigated FONSI is appropriate. NEPA Call-In's
detailed findings are presented bel ow.

DETAI LED FI NDI NGS

NEPA Cal | -1 n contacted Expert Advisor, GSA National Ofice. The Advisor
stated that the GSA Environnmental Quality Advisory G oup (EQAG discussed
this issue during their revision of the GSA NEPA Desk Guide. The EQAG
determ ned that if GSA executes an MOA under Section 106 of the NHPA with
t he Advisory Council on Historic Preservation, the State Historic
Preservation O ficer, and other interested parties as appropriate, then
GSA may use the MOA as the basis for a mtigated FONSI, provided (a) there
are no other inpacts of the action that appear to be significant, and

(b) GSA, having taken a hard | ook at the action and its inpacts,

concl udes that inplenenting the MOA will reduce the inpacts bel ow the

I evel of significance.

The Advi sor also referred us the PBS NEPA Desk Gui de Chapter 6,

Envi ronnent al Assessnents, Section 6.10.1, Finding of No Significant

I mpact - Definition. This section states: "A mtigated FONSI may be
especially appropriate where the only anticipated inpacts will be on
hi storic properties, and mtigation is agreed to under the regul ations
for Section 106 of the NHPA (36 CFR 800). The mitigation neasures
agreed to nmust be specified in the FONSI, and nmust be sufficient to
reduce the inpacts of the project below a significant |evel."

NEPA Call-1n also reviewed the CEQ docunment "Forty Mst Asked Questions
Concerning CEQ s National Environmental Policy Act Regul ations” for further
gui dance on mitigated FONSIs. Question 40 (enclosed) asks, "If an

envi ronnment al assessnent indicates that the environmental effects of a
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proposal are significant but that, with nitigation, those effects may be
reduced to | ess than significant levels, may the agency nmeke a finding of
no significant inmpact rather than prepare an EIS? |Is that a legitinmate
function of an EA and scopi ng?" The CEQ answer states, "Mtigation
measures may be relied upon to make a finding of no ignificant inpact
only if they are inposed by statute or regulation, or submtted by an
applicant or agency as part of the original proposal. As a general rule,
the regul ati ons contenpl ate that agenci es should use a broad approach in
defining significance and should not rely on the possibility of
mtigation as an excuse to avoid the EIS requirenment...In sonme instances,
where the proposal itself so integrates mtigation fromthe beginning
that it is inpossible to define the proposal w thout including the
mtigation, the agency may then rely on the nmitigation neasures in
determ ning that the overall effects would not be significant (e.g.

where an application for a permt for a small hydro damis based on a

bi nding commtment to build fish |adders, to pernmt adequate down stream
flow, and to replace any lost wetlands, wildlife habitat and

recreational potential). In those instances, agencies should nake the
FONSI and EA available for 30 days of public coment before taking
action."

NEPA Cal |l -In then reviewed the PBS NEPA Desk Guide, Interim Guidance,
Sept enber 1997. As of August 3, 1997, the measurenents and procedures
outlined in the PBS NEPA Desk Cuide shall serve as "interim gui dance”
for PBS NEPA conpliance activities, pending official issuance of ADM
1095. 1F and PBS 1095.4C which are contained in Appendix 1 of the "Desk
Gui de. The PBS NEPA Desk Guide discusses a "mtigated FONSI" and |ists
four criteria in Section 6.8.1 which nmust be net in order for a
mtigated FONSI to be valid:

1) GSA must have accurately identified the relevant environmental concern

2) Once GSA has identified the problemit nust have taken a "hard | ook”
the problemin preparing the EA;

3) If a FONSI is made, GSA nust be able to nmake a convincing case for its

fi ndi ng; and

4) |If GSA does find an inpact of true significance, preparation of an EIS

can be avoided only if GSA finds that changes or safeguards in the
project sufficiently reduce the inpact to a m ni mum

The Desk Guide also cautions that nmany Federal courts will not allow the
use of a "mitigated FONSI" because if there are significant inpacts,
NEPA requires the preparation of an EIS.

The materials in this Tl have been prepared for use by GSA enpl oyees
and contractors and are nmade available at this site only to pernmit the

general public to I earn nore about NEPA. The information is not intended to

constitute | egal advice or substitute for obtaining | egal advice from an

attorney licensed in your state and may or may not reflect the nost current
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| egal devel opnents. Readers should also be aware that this response is based
upon | aws, regulations, and policies in place at the tine it was prepared and

that this response will not be updated to reflect changes to those | aws,
regul ati ons and poli ci es.

Si ncerely,

(Original Signed)
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NEPA Cal | -1 n Researcher



